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1.

Advantages and disadvantages of Joint Ventures

The advantage of having a Joint Venture when you bid for a contract is that you combine the
skills sets of the participants involved in the Joint Venture. Another advantage is that you
minimize your risk and exposure towards the bid and the participants also share the profits as
well as the costs in the Joint Venture.

Joint venture Advantages:

v
v

v
v
v

Provides companies with the opportunity to gain new capacity and expertise.

Enables companies to enter related businesses or new geographic markets or gain access
to modern technology.

Provides access to greater resources - including specialised staff and technology.

Shares risks with a venture partner.

Enables flexibility: a joint venture can have a limited life span and only cover part of what
you do, thus limiting both your commitment and the business exposure.

Offers a creative way for companies to exit from non-core business.

Companies can gradually separate business from the rest of the organisation and
eventually, sell it to another parent company. Roughly, 80% of all joint ventures end in a
sale by one partner to another.

Joint Venture Disadvantages:

v

v
v
v

It takes time and effort to build the right relationships and partnering with another
business can be challenging. Problems are likely to arise if:
» The objectives of the business are not 100% clear and communicated to everyone
involved.
» There is an imbalance in the level of expertise, investment or assets brought into
the venture by the different parties.
» Different culture and management styles result in poor integration and co-
operation.
» The partners do not provide enough leadership and support in the initial stages.
Creating a joint venture may result in more complex tax arrangements.
Success in a joint venture depends on thorough research and analysis of the objectives.
Creating a joint venture can be more costly than a consortium.
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2.

Advantages and disadvantages of Consortiums

Consortiums are often considered as entities to use when responding to tenders in South Africa.
The question that arises is whether to use a Consortium or a Joint Venture when responding to
atender. To help you with this we have compiled a list of advantages and disadvantages for both
Consortiums as well as Joint Ventures. In this article we list the advantages and disadvantages
of Consortiums. Look out for the same article on Joint Ventures.

Consortiums Advantages:

v

Easy to establish as there are no formal procedures that must be followed. Most
consortiums are formed in writing by the execution of a consortium agreement. In
addition, no capital is required to create the consortium.

Members of the consortium can change their contractual agreement at any time to suit
changed circumstances.

The consortium can be set to expire on a given date or on the occurrence of certain events
without any formal requirements.

The consortium is not directly subject to taxation; however, the individual members are.
Some of the members of a consortium may choose to be ‘undisclosed’ in dealings with
third parties.

The cost of running a consortium is usually lower to that of a joint venture.

Consortiums Disadvantages:

e |t is difficult for consortium members to restrict or limit its liability. Members may
even become liable to third parties for the non-performance of other members of the
consortium or the debts of such members in undertaking a common project.

e Third parties will often find it difficult entering a contract with a non-legal entity like
a consortium.

e Because it is a non-legal entity funding is also difficult.
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3. Features of a sound Joint Venture Agreement

Should you decide to bid through a Joint Venture, it is especially important that you have a sound
Joint Venture Agreement in place for your Joint Venture. A good, rock solid Joint Venture
Agreement will protect the parties in the Joint Venture.

Include your duly signed Joint Venture Agreement in your tender proposal. If you do not comply
with this rule, your tender can be disqualified. Therefor a Joint Venture must have its own set of
rules by which it is managed, and this is called a Joint Venture Agreement. A Joint Venture
agreement must include some minimum rights and duties.

This includes:

1. The purpose of the Joint Venture must be clearly defined.

2. The persons who will be the representatives of the Joint Venture.

3. Establish a Lead Partner in the Joint Venture and use the Lead Partner’s information when
completing the Standard Bidding Documents and any other forms or documents.

4. The percentage participation of all the members must be clearly stated. The way the
participants will share the profit or loss; Remember that the members share in the profits
and losses of the Joint Venture and the percentage in which this will be, must be indicated
as such.

5. There must be a paragraph that provides the formation of the management body for the
Joint Venture.

6. A management body must ensure that there is consensus between the members of the
Joint Venture to prevent the activities of the business being slowed down because the
members cannot agree on how the business is run.

7. The dispute resolution must be effective, easy, and not expensive to reach.

8. The duties of each participant towards the Joint Venture; There must be clear and
comprehensive guidelines that sets out the contributions to be made by each member
towards the activities of the Joint Venture in securing and executing the contract and
monetary values should be allocated to every member’s contribution. All members must
provide meaningful input to the management activities of the Joint Venture as well as the
policies thereof.

9. There must be a safeguard to limit, as far as possible, any losses to the Joint Venture
because one of the members default on their responsibilities.

10. The Joint Venture Agreement must be flexible enough to allow for Joint Ventures which
differ in objectives, inputs by members and management systems.

11. The Joint Venture Agreement must be tender specific — this means the name of the tender
as well as the tender number must be mentioned in the Joint Venture Agreement.

12. Finally, the Joint Venture Agreement must be tender specific. The start and end date of
the Joint Venture; and the reason the Joint Venture has been established; A different Joint
Venture must be in place for different tenders.

Make sure that your Joint Venture Agreement contains all these features. This will ensure that
you are covered against most unforeseen contingencies.

If you want a copy of a Standard Joint Venture Agreement visit https://howtotender.co.za/joint-

ventures/
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4. Joint Ventures and B-BBEE

Government Entities must use the Preferential Procurement Point System to calculate which
tender response will be awarded the tender and if you do not have a good B-BBEE Score and if it
is a close race, you are going to lose out with a low B-BBEE Score.

On 1 May 2015, the Amended B-BBEE Codes of Good Practice came into effect. These Amended
Codes place a lot of emphasis on Ownership and have a major impact on the B-BBEE Scores of all
businesses that participate in B-BBEE in South Africa. If your company is not going to score any
points on Ownership you are also going to struggle to achieve a good B-BBEE Level. This will
negatively impact your tender response.

Joint Ventures can be a great tool to use to increase B-BBEE Scores by joining forces with Black
Owned companies thus increasing your Ownership. If you have the correct Joint Venture partner,
with a good B-BBEE score, the overall score that you will achieve in the Preferential Procurement
Point System can be much higher than going into the tender alone.

When bidding through a Joint Venture, the Joint Ventures must submit a Consolidated B-BBEE
certificate if it is not an incorporated entity when responding to tenders. This means that you
will have to obtain a new B-BBEE certificate for the Joint Venture which consolidates each
participant’s B-BBEE status level. You apply for a Consolidated B-BBEE certificate at your B-BBEE
Verification Agency who will issue the Consolidated B-BBEE certificate after combining the Joint
Venture partners’ B-BBEE Certificates — this should not be a tedious task and it should not take
long at all.

The Consolidated B-BBEE certificate must be tender specific — in other words it must contain the
name and number of the tender that you are responding to.
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5. Joint Ventures and Tenders

Joint ventures are collaborative arrangements where two or more businesses come together to
share their expertise to win a specific contract for a set period for a common purpose such as
bidding for a tender. A Joint Venture is a separate entity and is not part of the individual
participant’s own enterprise.

There are many examples of successful Joint Ventures, such as Sony-Ericsson, Virgin Mobile India
Limited, Nokia (Siemens AG and Nokia Corp), Cadbury Schweppes PLC Carlyle Group Joint
Venture and Chery Jaguar Land Rover Automotive Company. They are all well-known and are
very lucrative.

Partners in a Joint Ventures join forces and make Joint Ventures a good business idea to compete
if you do not have all the necessary skills, expertise, recourses, infrastructure, or capital that are
required for a specific tender.

It is important to know the following 8 things about Joint Ventures:

1. Definition
A Joint Venture is a strategic cooperation where two or more people and/or companies
agree to contribute goods, services and/or capital to a common commercial enterprise
for the purpose of a specific tender or request for proposal.

2. Difference between a Joint Venture and a Private Company
The moment two or more people and/or companies unite to do business together it can
be construed of being a Joint Venture, but once these parties to this business register a
formal private company then it is no longer a Joint Venture.

3. Difference between a Joint Venture and a Partnership
A Joint Venture often sounds much like a Partnership but the main difference between a
Joint Venture and a Partnership is that the members of a Joint Venture have come
together for a specific Tender or Request for Proposal, while a Partnership is usually
formed between two or more people to run a business for an unlimited period.

4. Share expenses
Each member of a Joint Venture only shares the expenses of the specific Tender for which
the Joint Venture was established.

5. Income Tax
Each member of a Joint Venture is liable for their own Income Tax. If the Joint Venture is
profitable the net income of the Joint Venture will be distributed to each member of the
Joint Venture according to their percentage contribution towards the Joint Venture. The
members will then be tax in their individual capacity or if the member of the Joint Venture
is company, then the gains of the Joint Venture will form part of the income of the
company and will be taxed according to company tax legislation.

6. Ownership
Especially important to realize is that each member of the Joint Venture keeps ownership
of their own personal fixed assets as well as their current assets.

7. Bank account
It is important to open a separate bank account for the Joint Venture. You do not want
your private funds to get entangled with the funds of the Joint Venture.

8. Set of accounts
Always keep a separate set of accounts for the Joint Venture. You do not want the Joint
Venture transactions to get mixed up with your own transactions or those of your
company.
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Remember, before you dismiss a Tender or Request for Proposal as undoable, think of teaming
up with other businesses and/or people in the form of Joint Venture and bid through the Joint
Venture. Do not underestimate the power of Joint Ventures.

Joint Ventures can bring you the success you always wanted without being trapped in a never-
ending partnership or shareholding scenario.

Countless tenders have been awarded to Joint Ventures and many more tenders will be awarded
to Joint Ventures.

We foresee that Joint Ventures will become an integral part of South Africa’s business sphere.
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6. Reasons why Joint Ventures fail

There are many reasons why Joint Ventures fail and five of the most common reasons are:

1.

Lack of a proper Joint Venture Agreement. The importance of a proper JV Agreement
cannot be emphasized enough. Ensure that you have a proper contract in place that
covers the entire foundation of your JV.

Lack of finance. If one of the parties to the Joint Venture is struggling financially it can be
the downfall. The simple reason is that the struggling partner will drain the Joint Venture,
not allowing it to build up capital for challenging times or future expansions.

Control issues. In any relationship you will always find that someone needs to be the
leader or the decision maker. A Joint Venture is the same — somebody needs to be in
control. Ensure that the correct leadership is appointed.

Compatibility. Sometimes in the rush of securing a tender a business owner will go into
a Joint Venture with another business owner who does not have the same values and
ethics. This is a dangerous mistake. Remember that you have established a certain way
of doing business and that you have invested a lot in building the ethics in your business.
Ensure that the Joint Venture partner that you sign up with is compatible with your
policies of running a business.

Unrealistic expectations. Ensure that all role players are on the same page when it comes
tothe Joint Venture’s successes. There must be clear indicators on the chances of winning
a tender as well as the expected profits to be made after the awarding of a tender and
the completion of the tender. All the parties involved must be briefed on the expected
profits so that there are no unrealistic expectations from any of the parties involved.

If you tend to these five critical areas in your Joint Venture the chance for it to succeed will
increase immensely.
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7. Sub-contractors versus Consortiums and Joint Ventures

The Preferential Procurement Regulations, 2017 states that, if it is feasible, 30% of all
Government Contracts above R30 million must be sub-contracted to specific categories of
SMME’s. These SMME'’s include, but are not limited to, black female owned and black youth
owned businesses.

To help with the confusion that arises from whether one must form a Joint Venture, Consortium
or sub-contractor/contractor relationship when responding to a tender it is always good to
understand the definition of these types of business relationships:

e A sub-contractor/contractor relationship arises when a main contractor hires or employs
additional businesses or persons outside of the main contractor’s own business to do work
or to deliver services as part of a larger project. The important thing to remember is that the
main contractor is in charge and must ensure that the project is executed and completed as
stipulated in the contract.

e A consortium is an association of two or more individuals, companies, or organisations with
the objective of participating in a common activity, such as responding to a tender, or pooling
their resources to achieve a common goal. Within the consortium, each participant retains
their separate legal status and the consortium’s control over each participant is limited to
activities involving the joint endeavour, particularly the division of profits. A consortium is
formed by contract.

e A Joint Venture can be described as a business enterprise where two or more participants
come together to share their expertise to win a specific contract for a set period. A Joint
Venture is a separate entity and is not part of the individual participant’s own enterprise.
Therefor a Joint Venture must have its own set of rules by which it is managed, and this is
called a Joint Venture Agreement.

To become a sub-contractor, you will have to have a running business. Main contractors will only
use dependable sub-contractors with a proven track record.
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8. The difference between Consortiums and Joint Ventures

Itis common business practice to form a Joint Venture when one responds to a tender, especially
if you do not have all the expertise required by the specific tender. But Joint Ventures can be
complicated to form and to find the correct partner for the Joint Venture can be challenging.
There is an alternative option. You could go into a consortium when responding to a tender.

A consortium is an association of two or more individuals, companies, or organisations with the
objective of participating in a common activity, such as responding to a tender, or pooling their
resources to achieve a common goal. Within the consortium, each participant retains their
separate legal status and the consortium’s control over each participant is limited to activities
involving the joint endeavour, particularly the division of profits. A consortium is formed by
contract.

A Joint Venture can be described as a business enterprise where two or more participants come
together to share their expertise to win a specific contract for a set contract period. A Joint
Venture is a separate entity and is not part of the individual participant’s own enterprise.
Therefor a Joint Venture must have its own set of rules by which it is managed, and this is called
a Joint Venture Agreement.

The key reasons to form a joint venture or consortium may be that it will provide your company
with new opportunities to respond to a tender or request for proposal and secure tenders which
would not otherwise be available to you due to your company’s size and scale.

Before entering into either a joint venture or consortium agreement, all parties need to
understand what they want from the relationship. Both joint ventures and consortiums have
risks and benefits: the most important thing is to take account of what your objective is in
entering the relationship and then to weigh up which one is more appropriate to help you win a
tender.
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9. Types of Joint Ventures

The structure of the joint venture should set out the nature of your partnership. There are two
main types of agreements:

1.

2.

If the joint venture is a business, it will be an incorporated joint venture. This type is not
recommended when one wants to respond to a competitive bid or a request for
quotation.

A co-operative arrangement between two existing parties that keep their separate
identities is called a contractual joint venture. This type of joint venture is the safest
option to use in responding ton tenders.

In both types mentioned above a Joint Venture Agreement (JVA) is crucial in managing the joint
venture.

The joint venture agreement should include:

Objectives: keep it simple and try to have no more than five objectives.

Funding: both parties need to specify how much funding they will put into the venture,
and for how long.

Assets: list any assets or employees that will be transferred throughout the duration of
the joint venture.

Intellectual property: state who owns any intellectual property created during the joint
venture and how any financial benefits will be distributed.

Roles: clearly indicate who has responsibility for the processes involved during the joint
venture. If you are setting up a new company, the composition of the Board — e.g. Chief
Executive and Chief Financial Officer - should be identified and voting rights agreed.
Agreement: incorporated joint venture agreements may also need to include a
shareholders’ agreement, covering issues such as dividend policy and how the
management accounts will be produced and made available.

Third parties: any consents or approvals needed from third parties should be explained
in the agreement.

Finances: state how any profits or losses will be divided between parties. Liabilities
must also be clearly listed.

Disputes: specify a mechanism by which any disputes can be resolved, such as
arbitration by an agreed third party.

Duration: specify how long the joint venture would last. If it is open-ended the
agreement should state, the period of notice that each party should give if they want to
withdraw.

Confidentiality: you may wish to consider a confidentiality or non-disclosure agreement.
Principles: include a statement that is not legally binding on the two parties. Instead it
should be a statement of principles — enabling the parties to negotiate a final, legally
definitive agreement in good faith.
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10. When to choose a Joint Venture, Consortium or Sub-contracting

Many people ask us: how do you decide between using a Joint Venture, a Consortium or Sub-
contractor in responding to a tender?

In choosing which business type to use (Joint Venture, Consortium or Sub-contracting) in
responding to a bid depends on how many partners (if any) is needed to comply with the
specific bid specifications.

The best option is to respond to a bid on your own. This is not always possible. There are many
reasons, i.e. Sub-contracting criteria (30% Regulations), minimum B-BBEE levels, minimum
Financial requirements, and the most common reason — Purchasing Authorities that combine
goods and/or services that they think is one supply or product. Some bids specify that only
Consortia may respond due to the complexity of the contract. All these factors will play a role in
deciding which business type/tender vehicle bidders will use in responding to a specific bid.

Joint Ventures and Consortia are partnerships that is established to execute a tender. Both type
of partnerships has their advantages and dis-advantages. You can find our articles describing
the advantages and dis-advantages of both these business types here:
https://howtotender.co.za/hints-and-tips/

The next question is: how many partners in Joint Venture or consortium? The general guideline
is that Joint Ventures do not have more than 3 partners. Any number of partners above three
will be better suited by forming a Consortium.

Sub-contracting is always a better option in complying with bid specifications than restricting
yourself to one or more Joint Venture/Consortium partner/s. With sub-contracting the main
contractor stays in control of the contract execution. It is easier to replace a sub-contractor
than getting rid of a partner.

In some cases, bidders will find it necessary to establish a Joint Venture/Consortium and sub-
contract a portion of the contract.

The answer to the question: When to choose a Joint Venture, Consortium or Sub-contracting
will thus depend on all these factors mentioned above. Read the bid specifications carefully and
make an informed decision in choosing partners and/or sub-contractors.

To learn more about this and many other tender conditions attend our “Become a Tender Expert”
2-Day workshops/webinars presented in Johannesburg, Pretoria, Durban, Port Elizabeth, and
Cape Town. Book and pay online at https://howtotender.co.za/tender-expert-form/

Contact us at _estelle@howtotender.co.za should you require more information.

You can also purchase a Tender Manual (Handbook) on our website https://howtotender.co.za/
which is a step by step guide how to respond to a South African Tender. It includes examples of
completed SBD forms.
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